Department of Defense

(1) Departments and agencies shall
provide a proposed Congressional no-
tice to the Director of Defense Procure-
ment and Acquisition Policy in suffi-
cient time to forward to Congress be-
fore the time of contract award.

(2) The proposed notice shall include
the reason it is necessary to use the
authority to designate a particular
contractor or subcontractor.

(b) Congressional notification is also
required each time a statutory waiver
under 225.871-4 is incorporated in a con-
tract or a contract modification, if
such information was not provided in
the certification to Congress before fi-
nalizing the cooperative agreement.

225.872 Contracting with qualifying
country sources.

225.872-1 General.

(a) As a result of memoranda of un-
derstanding and other international
agreements, DoD has determined it in-
consistent with the public interest to
apply restrictions of the Buy American
Act or the Balance of Payments Pro-
gram to the acquisition of qualifying
country end products from the fol-
lowing qualifying countries:

Australia

Belgium

Canada

Denmark

Egypt

Federal Republic of Germany

France

Greece

Israel

Italy

Luxembourg

Netherlands

Norway

Portugal

Spain

Sweden

Switzerland

Turkey

United Kingdom of Great Britain and
Northern Ireland

(b) Individual acquisitions of quali-
fying country end products from the
following qualifying countries may, on
a  purchase-by-purchase basis (see
225.872-4), be exempted from applica-
tion of the Buy American Act and the
Balance of Payments Program as in-
consistent with the public interest:

225.872-3

Austria
Finland

(c) The determination in paragraph
(a) of this subsection does not limit the
authority of the Secretary concerned
to restrict acquisitions to domestic
sources or reject an otherwise accept-
able offer from a qualifying country
source when considered necessary for
national defense reasons.

[68 FR 15621, Mar. 31, 2003, as amended at 69
FR 8116, Feb. 23, 2004]

225.872-2 Applicability.

(a) This section applies to all acquisi-
tions of supplies except those re-
stricted by—

(1) U.S. National Disclosure Policy,
DoDD 5230.11, Disclosure of Classified
Military Information to Foreign Gov-
ernments and International Organiza-
tions;

(2) U.S. defense mobilization base re-
quirements purchased under the au-
thority of FAR 6.302-3(a)(2)(i), except
for quantities in excess of that required
to maintain the defense mobilization
base. This restriction does not apply to
Canadian planned producers.

(i) Review individual solicitations to
determine whether this restriction ap-
plies.

(ii) Information concerning re-
stricted items may be obtained from
the Deputy Under Secretary of Defense
(Industrial Affairs);

(3) Other U.S. laws or regulations
(e.g., the annual DoD appropriations
act); and

(4) U.S. industrial security require-
ments.

(b) This section does not apply to
construction contracts.

225.872-3 Solicitation procedures.

(a) Include qualifying country
sources on solicitation mailing lists
upon their request (see FAR 14.205).

(b) Except for items developed under
the U.S./Canadian Development Shar-
ing Program, use the criteria for solic-
iting and awarding contracts to small
business concerns under FAR Part 19
without regard to whether there are
potential qualifying country sources
for the end product. Do not consider an
offer of a qualifying country end prod-
uct if the solicitation is identified for
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225.872-4

the exclusive participation of small
business concerns.

(c) Send solicitations directly to
qualifying country sources. Solicit Ca-
nadian sources through the Canadian
Commercial Corporation in accordance
with 225.870.

(d) Use international air mail if solic-
itation destinations are outside the
United States and security classifica-
tion permits such use.

(e) If unusual technical or security
requirements preclude the acquisition
of otherwise acceptable defense equip-
ment from qualifying country sources,
review the need for such requirements.
Do not impose unusual technical or se-
curity requirements solely for the pur-
pose of precluding the acquisition of
defense equipment from qualifying
countries.

(f) Do not automatically exclude
qualifying country sources from sub-
mitting offers because their supplies
have not been tested and evaluated by
the department or agency.

(1) Consider the adequacy of quali-
fying country service testing on a case-
by-case basis. Departments or agencies
that must limit solicitations to sources
whose items have been tested and eval-
uated by the department or agency
shall consider supplies from qualifying
country sources that have been tested
and accepted by the qualifying country
for service use.

(2) The department or agency may
perform a confirmatory test, if nec-
essary.

(3) Apply U.S. test and evaluation
standards, policies, and procedures
when the department or agency decides
that confirmatory tests of qualifying
country end products are necessary.

(4) If it appears that these provisions
might adversely delay service pro-
grams, obtain the concurrence of the
Under Secretary of Defense (Acquisi-
tion, Technology, and Logistics), be-
fore excluding the qualifying country
source from consideration.

(g) Permit industry representatives
from a qualifying country to attend
symposia, program briefings, prebid
conferences (see FAR 14.207 and
15.201(c)), and similar meetings that ad-
dress U.S. defense equipment needs and
requirements. When practical, struc-
ture these meetings to allow attend-
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ance by representatives of qualifying
country concerns.

225.872-4 Individual determinations.

(a) If the offer of an end product from
a qualifying country source listed in
225.872-1(b), as evaluated, is low or oth-
erwise eligible for award, prepare a de-
termination and findings exempting
the acquisition from the Buy American
Act and the Balance of Payments Pro-
gram as inconsistent with the public
interest, unless another exception such
as the Trade Agreements Act applies.

(b) Obtain signature of the deter-
mination and findings—

(1) At a level above the contracting
officer, for acquisitions valued at or
below  the simplified acquisition
threshold; or

(2) By the chief of the contracting of-
fice, for acquisitions with a value
greater than the simplified acquisition
threshold.

(c) Prepare the determination and
findings substantially as follows:

SERVICE OR AGENCY

Exemption of the Buy American Act and
Balance of Payments Program

Determination and Findings

Upon the basis of the following findings
and determination which I hereby make in
accordance with the provisions of FAR
25.103(a), the acquisition of a qualifying
country end product may be made as follows:

Findings

1. The (contracting office) proposes to pur-
chase under contract number  , (describe
item) mined, produced, or manufactured in
(qualifying country of origin). The total esti-
mated cost of this acquisition is .

2. The United States Government and the
Government of have agreed to remove
barriers to procurement at the prime and
subcontract level for defense equipment pro-
duced in each other’s countries insofar as
laws and regulations permit.

3. The agreement provides that the Depart-
ment of Defense will evaluate competitive
offers of qualifying country end products
mined, produced, or manufactured in
(qualifying country) without imposing any
price differential under the Buy American
Act or the Balance of Payments Program
and without taking applicable U.S. customs
and duties into consideration so that such
items may better compete for sales of de-
fense equipment to the Department of De-
fense. In addition, the Agreement stipulates
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